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512-5hﬁ DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS

@ 7}. } FOR BROOKSTON PLACE

THIS DECLARATION, dated May [Z_ﬁ 1997, is by C.P. MORGAN
COMMUNITIES, L.P., an Indiana limited partnersaip ("Teveloper").

Recitals:

A, Develcoper is the purchaser and owner of all of the lands
contained 1n the area shown on Exhibit "A", attached hereto and
made a part nereof, which lands will be subdivided for development
of Brookston Place, a single family housing development in
Hamilton County, Indiana (the "Develepment”), and will be more
particularly described on the plats of the various sections
thereor reccerded and to be recorded in the Office of the Reccrder
of Hamilton County, Indiana {(the "Plats"}.

B. Developer 1s about to sell and convey the residential
lots situated within the platzed aresas of the Develcrment and
before dolng so desires to subject and impose upon zll real esgtate
within the platted areas of the Development mutual a=d beneficial
restrictions, covenants, ccnditions and charges contained herein
and as set Iforth in the Plats (the "Declaration" or "Restrictions™)
under az general plan or scheme of improvement Zor thes benerfit and -
complement o the lots and lzz=ds in the Develspment znd futurs
owrners thereotf.

Terms:

NOW, THZEREFORE, Develcper hereby declares that zl1l1l of the
platted lots and lands located within the DevelopmenT are held and
shall pe heid, conveyed, aycothecated or encumpbered, Leased,
rented, used, occupled and ITzroved, subject to the Zestrictions,
all of which are declared and agreed to be in furthersnce cof a
plan Zor the improvement anc sale ©of said lots and lznds in the
Develcpment, and are establiszed and agreed upon for the purgose
of enhzancing and protecting tze value, desirability znd
attractiveness of the Develccz=ent zs a whole and of =ach of said
lots situated therein. All ¢ the Resgtrictions shall run Wluh the
land and shalil be binding urczo Developer and uron thez parties
having or acguiring any richz. title or interest, lecal or
equitanle, 1n and to the resl property or any Tart ¢r parts
thereof subject to the Rescrizctions, and shall inure Zo tha
beneflt of Daveloper’s succzsszors in title to any r==zl estate in
the Development. Develcoper srecifically reserves unzo itself the
right and privilege to exciudz any real estate from —te
Develccment, or to include zZ2iticnal real estzte in Zhe
Develcoment -ncluding real =siste adjacent to the TetTalopment.

I

f

83709720575 _ o

Filed for Recoro 17
HAMILTON COUNTY, C“DIANA
MARY L CLARHK )

On 05-28-1%97 At 11:34 awm.
DEC COV RES L2



1. Definitiong. The following are the definitions of the
terms as they are used 1in this Declaration:

A. "Assessment" shall mean the share of the Common Expenses
imposed on each Lot or other speciazl assessments, as determined
and levied pursuant to the provisions of paragraph 5 hereof.

B. ‘f"Assoclation" shall mean the Brookstcn Place Homeowners'
Assoclation, Inc., an Indiana nonprofit corporaticn formed or to
be formed under the Indiana Nonprofit Corporation Act of 19381, a=s
amended.

C. "Board" shall mean the Bcard of Directors of the
Association.
D. "Committee" shall mean the Development Control Committee,

composed Of three (3) members of the Association appointed by the
Beoard. The members of the Committee shall serve for one (1) yYear
terms, but are subject to removal by the Board at any time with or
without cause. Any vacancies on the Committee from time to time
existing shall be filled by appointment by the Board.
Netwithstandaing anything herein to the contrary, Developer shall
have the powers and authority of the Committee during the
Development Pericd.

E. "Common Area(s)" shall mezn those arezs and all
improvements located thereon set aside for recresation areas, theme
gtructures or landscaped arsas or mounds at street entrances,
lights, park areas, gstreet landscaping, the Lakes, as defined
herein, the shoreline area of the Lzkes as shown on the Plats and

n

any other areas so designated con the Plats.

F. 'Ccmmon Expenses" shall mean the actual and estimated
cost to the Association of its progorticnate share of the costs
for maintenance, management, operation, repair, lmprovement and
replacement of the Common Areas, and any other cost or expense
incurred by the Association for the benefit of the Common Areas or
for the beneifit of the Association.

G. '"Development Period" shall mean the rericd of time curing
which Develcper owns at least cne ‘1) Lot as defined herein.

H. "Lake" or "Lakes" shall mezn and refer to the water
detention pond(s) or lake(s) and ccmmon area vortion of the
shoreline arsa as shown on ths Plats which serves or shall serve
as part of the storm and surface water drainage system serving the
Development, as such are or. in the Zuture shall be more
particularly described on the Zlats.

I. "Limited Common Area” may appear upon che Plats

designated by bklock letter znd Zurther identified as a "cui-de-
loop" which Is created for thz asxclzgive use and enjoyment oI
those particular lots having cublic street access therefrom. FEach
such owner shall have an easement Zor ingress and egress in common



with the cther adjacent owners to the public street across such
area. Such cul-de-locp may further have a landscaped island as
may be shown on the Plats therein adjacent to the public right-of-
way and such Limited Common Area shall be owned and maintained by
equal undivided interests as tenants in common of the lots
abutting thereon and using the cul-de-loop as a means of ingress
and egress to the public streec. Such maintenance and repair
shall be undertaken by a determination in writing of a majority of
the lot owners having an undivided interest in the Limited Common
Area, and upon the failure of any such lot owner to pay his equal
contributive share for such maintenance or repair, the remaining
lot owners or any one of them may advance the defaulting lot
owner’s contributive share upecn thirty (30) days’ written nctice
and such advancement shall constitute a lien upon the lot of the
defaulting lot cwner enforcearcle in the same manner and under the
same terms as made and provided under the provisicns of the
Mechanics Lien Laws of the State of Indiana, Chapter 116 of the
Acts of the 1908 Indiana General Assembly as amended to date, I.C.
32-8-3-1 g€ seqg. Any such iien shall be subordinate =0 the lien
of any first mortgage and any Ifirst mortgagee taking title to a
lot by foreclosure or deed in lieu thereof shall take title free
and clear of any such assessments for work performed prior to such
mortgagee’s taking title.

J.  "Lot" or "Lots" shail mean any parcel(s} of real estate,
whether resgidential or otherwise, described by one of the Plats.

X. '"Member® shall mean zay person or entity helding
membership in the Associaticn as provided in this Declaration.

L. "Owner" shall mean =z terson wheo has or is acguiring any
right, title or interest, lagzl or equitable, in and =Zo a Lot, but
excluding those personsg havizg such interest merely as security

tor the performance of an onpliigation.

2. Organization and Suties of Association.

A. Organization of Asscciation. The Associaticn shall be
organized as a nonprofit corrTeoration under the laws o the State
of Indiana, to be operated = sccordance with the Articles of
Incorporation which have besn Ziled or will be filed Ly Developer,
and the Code of By-Laws of t=zz Association. The membesrship of the
Associlation shall consist ¢Z zna class of voting members, with
each Member having equal vezizg rights. In the event that any one
Lot shall be owned by more zzzn one person, partnership, trust,
corporation, or other entit+, zhey shall be treated collectively
a8 one Member for voting puzccses, so that as to any zatter being
consicdered by the Associaticz, only one vote appertai=s to each
Lot. Notwithstanding anythizz herein to the ceontrarvy, during the
Develcopment Period, all acticzczs of the Association shzll regquire
the prior written approval =Z the Developer.

8. General Duties of =—== 3dssociation. The Asscciation is
hereby authorized to act and z2all act on behalf of, znd in the
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name, place, and stead of, the individual Owners in all matters
pertaining to the maintenance, repair, and replacement, of the
Common Areas, the determinatizn of Common EXxpenses, and the
cellection of annual and special Assessments. The Association
shall also have the right, bur not the obligation to act on behalf
of any Owner or Qwners in seexing enforcement of the terms,
coveniants, conditions and restrictions contained in the Plats.
Neither the Association nor its officers or authorized agents
shall have any liability whatscever to any Owner for any action
taken under color of authoritv of this Declaration, or for any
failure to take any action czlled for by this Declaration, unless
such act or failure to act is in the nature of a willful or
reckless disregard of the ricgits of the Owners or in the nature of
willful, intentional, fraudulsnt, or reckless misconduct .

C. Aamendment of Declarzrion. The Association shall have the
right to amend this Declaraticn at any time, and from tlme to
time, in accordance with paracraph 10 of this Declaration.

D. Ingurancge. The Asscciation shall maintain in force
adequate public liability ins-rance protecting the Association
against liapility for properzr damage and personal injury. The
Assoclation may, but need nc:t. maintain in force adequate officers
and directors insurance covering the officers and directors of the
Assoclation. If appropriate, “he Association shall also maintain
in force adequate fire and sx—ended coverage insurance, insuring
all Ccmmon Areas against fir=, windstorm, vandalism, and such
other hazards as may be insurzble under standard "extended
coverzge' provisions, in an z-ount equal to the full insurable
value of such improvements sz property. The Association shall
notify all mortgagees which ==zve requested notice of any lapse,
cancellation, or material =—cdification of any insurance policy.
All policies cf insurance skz.l contain an endorsement or clause
wherepy the insurer waives z—=v right to be subrogated to anv claim
against the Asscciation, its =fficers, Roard members, the
Develcper, any property manacsr, their respective employees and
agents, the QOwners and oc Lrna—ts, and also wailives any defenses
based on co-insurance or on ——valldity arising from acts of the
insurad, and shall cover ciz-—=s of ocne or more parties against
other Insured parties.

The Associlation may maiznTain a fldelity bond indemnifying the
Assocration, the Board and ==z Owners for loss of funds resulting
from Ifraudulent or dishones- z==tg of any director, officer,
employee or anyone who eith== “andles or is responsible for funds
held or administered by the Zssociation, whether or not they
receive compensation for thsir services. The ridelity bond should

cover The maximum amount ¢ Ziz=ds which will be in tha custcdy ol
the Association or its managzszent agent at any time, but in no
event shall such fidelity zz=Z coverage be less than the sum of |
one (1) years’ assessment o= 2.1 Lots in the Levelopment, plus the

Association’s reserve funds.
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The Assocliation shall cause all insurance policies and
fidelity bonds to provide at least fen (10} days written notice to
the Association, and all mortgagees who have requested such
notice, befcore the insurance policies or fidelity bonds can be
canceled or substantially modiiied for any reason.

E. Condemnation, Destruction. In the event that any of the
Common Areas snall be condemnecd or taken by any competent public
authority, or in the event the same shall be damaged or destroyed
by any cause wnatsoever, the Association shall represent the
interests of the Owners in any proceedings, negotiations,
insurance adjustments, cettlements, or agreements in connection
with such cendemnation, damage, or destruction. Any sums
recovered by the Association shzll be applied, first, to the
restoration and repair of any Ccmmon Areas condemned, damaged, or
cestroyed, Co the extent such resstoration or repair is
practlcanle and the balance of such sums shall either be heid as
a regerve for Iuture maintenances of the Common Areas or turned
over to the Cwners 1n proporticn to their Pro-rata Shares tas
hereinarfter defined), whichever may be determined by a major:i
vote of fhe members Df the Asscciation. Each Owner shail re
responsible for pursulng his own action for damages toc his Lot,
either by reason of direct damace thereto or by reason of an
impairment of value due to dama:e te the Commeon Areas. The
Associaticn shall notify all Mortgagees of which it has notice of
any condemnation, damage, or destruction of any Common Arezss. ‘

F. Transzer of Control of the Association. Develcper shall
transier contxel of the Asscciztion (subject to its rights under
Section 2.A. nereof) as soon as is practical upon the transier of
a number of LoTts equal to eighiv percent (80%) of the Lots in the
Development; zprovided, however, that Developer may transier
control of the Asscociation at a- earlier date in its sole
discretion.
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m Advisory Committee. Until such time as
shall t?al contrel of the Association pursuant to para DIl
2.F. herecf, there shall exist zn Interim Advisory Committse  the
"Committee”)} . The Committee shnzll serve as a liaison becween the
Owners ({other than the Develcper! and the Assoclation, and zdvise
the Associaticn from time to tize during such periocd. Th
Committee shall consist of thre=z (3) members, each of wnhom musc be

an Qwner otnexr than Developer, or an cfficer, director or
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employee ©f Zeveloper). The mezbers of the Committee shall =erve
without compensation. The Ccmm;:tee shall be elected for z t=rm
of one (1) vear by the Owners /zther than Developer) at a meering
thereof called _mr such purmcu_. The Owners {other than
Developer) may remove any mempar of the Committee with or witRout
cause, and ElEC: a successor &t 2 meeting theresof called > such

purpose.



H. Mortcagees’ Rights. 2Any mortgagees of any Owners shall
have the right, at their option, jeointly or severally, to pav
taxes or other charges which are in default or which may or have
become a charge against the Common Areas and to pay overdue
premiums on hazard insurance policies, or secure new hazard
insurance coverage on the lapse of a policy for the Common Areas,
and mortgagees making such payment shall be owed immedizte
reilmbursement therefor from the Association. In additiecn, neither
the Owners nor the Association shall materially impair the right
of any mortgagee holding, insuring, or guaranteeing any mortgage
en all or any pertion of the Real Estate.

3. Powers of Committee.

A. In General. No dwelling, building structure, fencing,
exterior painting {(excluding repainting in the same color) or
exterlior imprcovement of any type or kind (excluding landscaping)
shall be constructed or placed on any Lot without the pPrior
written approval of the Committee. Such approval shall be
obtained only after written application requesting authorization
has been made to the Committee by the Owner of the Lot. Such
written application shall be in the manner and form prescribed
from time to time by the Committee, and the Committee may require
a set of plans and specifications for any such proposed
construction cr improvement. The Committee may reqgulre that such
vlans include plot plans showing the location of all improvemsents -
existing upon the Lot and the location of the improvementcs
proposed to be constructed or placed upon the Lot, each nroverly
and clearly designated. The Committee may also require that such
plans and specifications set forth the color and composition of
all exterlor materials proposed to be used and any proposed
landscaping, tcgether with any other material or informaticn which
the Committee may require. The Committee has the authority to
approve or disapprove all fences based on material, color, neight
and placement. Notwithstanding anything herein to the contrary,
approval of ths Committee will not be required for improvemnsents,
fencing oxr structures placed on a Lot by the Developer.

5. Powex of Disapproval. The Committee may refuse tc crant
permission Lo construct, place or make the regquested itprovement,
when:

(1) The plans, specifications, drawings or other
material szubmitted are themseives inadequate or
incempletrs, or show the proposed improvements teo ke in
violaticn of these Restrictions;

(2]  The design, propcesed material or cclor s
of a prctosed improvement is not in harmony with &
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general surroundings of the Lot or with adjacent
Dulldings or structures, including trim, silding, rcot
and bricsa colors, or with the Development in general;
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(3) The proposed improvement or any vart thereof
would architecturally, in the reasonable judgment of the
Committee, be contrary to the interests, welfare or
rights of all or any other Owners.

C. Duties of Committse. The Committee shall Approve or
disapprove proposed improvements within thirty (30} days after all
required information shall have been received. A copy of
submitted materials shall be retazined by the Committee for its
permanent files. All notifications to applicants shall be in
writing, and, in the event that such notification is one of
disapproval, it shall specify the reason or reasons therefor. The
Committee shall further affix its signature of approval upon two
(2) site plans for purposes of obtaining an Improvement Location
Permlt, or similarxr permit, from the Permits Section of the
Department of Metropolitan Develcopment, or other applicable
governmental authority, i1f such are required.

D. Liability of Committeg. Neither the Committee nor any
agent or member thereof, nor Developer during the Development
Pericd or thereafter, shall be responsible in any way for any
defects 1n any plans, specifications or other materials submitted
to 1t, nor for any defects in any work done according thereto.

E. Inspection. The Committee or its designated agent may
inspect work being performed to assure compliance with these ’
Restricticns and applicable regulations.

F. Rules Governing Building on Several Cgontiguqus Lots
Having One Owner. Whenever two or more contiguous Lots shall be
owned by the same QOwner, and such Owner shall desire to use two or
more cf sald Lots as a site for a single dwelling, he shall apply
in writing to the Committee for vermission to so use said Lots.

If permission for such a use shall be granted, the Lots
constituting the site for such single dwellinc shall be treated as
a single Lot for the purpose cf determining the Assessment and for
applying these Restrictions to said Lots, so long as such Lots
remaln improved with one single dwelling.

4. Remedies.

A, In CGenergl. Any party tc whose benefit these
Restrictlens inure, including Developer, any Cwner, the
Association, or any applicable governmental authority, may proceed
at law or In equity to prevent the occurrence or continuation of
any violation c¢i these Restxrictions, but Develigper or the
Association shail not be liable for damages of any kind to any
person for failling either to enforce or carry cut any of these
Restricticns.

B. Eelay cr Failure tg Znforce. No delav or failure con the
part of any aggrieved party =c invoke any available remedy with
respect te a violation of any cone or more of tiese Restrictions




shall be held to be a waiver by that party {(or an estoppel of :zhat
party Lo assert}) any right available to him upon the occurrence,
recurrence or continuation of such vieclation or violations of
thege Restricticons.

5. Covenznts for Maintenanca Assessments.

A. urpose of Assessments. The Assessments levied by the
Assoclation shall be used exclusively for the purpose of
presexrving the values of the Lots within the Development and
promoting the health, safety, and welfare of the owners, users,
and occupants of the Develcopment and, in particular, for the
Association’s obligations relating to the improvement, repairing,
operating, and maintenance of the Common Areas, including, but not
limited to, the payment of taxes and insurance therecn,
enforcement of the Resgstrictions, and for the cost of labor,
equipment, material, and management furnished with respect to the
Common Areas; rrovided that the Associztion shall not be
regponsible for the replacement, repair or maintenance of any
Common Areas which are or hereafter may be dedicated to the
public. Each Cwner (except the Developer) hereby covenants ang
agrees to pay to the Associztion:

(a) A Pro-rata Share {as hereinafter defined) of
Che znnual Assessment fixed, established, and determined
from time to time, as hereinafter provided.

(b) A Pro-rata Share (a5 hereinafter defined) of
any special Assesgsments fixed, established, and
determined from time tc tfime, as hereinafrer provided.

The Develcper hereby covenants and agrees to pay to the
Associaticn during the Develcoment Period an amount equal toc the
difference, if any, between the expenditures of the Associatic-
made pursuant tc¢ this Section 5.4 and the aggregate amount of the

annual Assessments collected by the Association.

B. Ligbility for Assessment. Each Assessment, togethexr with
any 1interest thereon and any costs of collection thereof,
including attorneys’ feesg, shzll be a charge on each Lot other
than Lots cwned by the Develcrer and shall constitute a lien £rom
and after the due date thereof in favor of the Association upon
each such Zot. Zach such Assessment, tcgether with any interesc
thereon and any costs of collsction thereof, including attcrnevs’
fees, shall also be the perscnal obligation of the Owner of eacn
such Lot at the time when the Assessment is due. Howaver, the
sale or transfer of any Lot ctursuant to mortgage foreclosure or
any proceedling I lieu therecZ shall extinguish the lien of such
Agssessments as to payments which become due prior to such sale or
Cransier. No szale or transfer shall relieve such Lot from
liability Zor any Assessments thereafter becoming due or from --e
lien thereof, ncr shall any sal r transfer relieve any Owner =f

ale
Che personal lizbility hereby impcsed. The personal obligation
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for delincuent Assegsments shzil not pass to any successor in
title unless such obligation is expressly assumed by such
SUCC28s0Y.

C. Ero-rata Shgre. The Pro-rata Share of each Owner for
purpcses of this paragraph 5 shall be the rercentage obtained Ly
dividing one by the total numker of Lots shown on the Plats of the
Development ("Pro-rata Share"), except, as provided in
Paragraph 3F herein.

D. Basig of Annual Asgessments. The Board shall establish
an annual budget priecr to the beginning of each fiscal yvear,
setting forth estimates of all Common Expenses for the coming
fiscal year, together with a reascnable allowance for
contingencies and reserves of the Association. A copy of this
budget shall be mailed or delivered to each Owner prier to the
beginning of each fiscal year of the Association.

E. Basis of Special Asgessmentg. Should the Board ar any
Lime during the fiscal year dezermine that the Assessment levied
with respect to such year are insufficient to pay the Common
Expenses for such year, the Board may, at any time, and from time
to time levy such special Assessments as it may deem necessary Zor
meeting the Common Expenses. -n addition, the Roard shall have
the right to levy at any time, and from time to time., one or mor=
special Assessments for the purpose of defraving, in whole, or *a°
part, any unanticipated Common ZIxpense not provided for by the
annual Assessments.

¥F. Fiscal Year; Date of Tcmmencement of Assegsments: Due
Dates. The figcal year of the association shall be established Zy
the Associliation and may be cha-ged from time to time Dy action cf
the Agsociation. At the election of the Developer, the annual
Assessments of each Lot in eacz section of the Development shall
commence on the first day of tke second month following the montxz
in which Developer first convevs ownership of any Lot in such
section to an Owner. The first annual Assessment within each
section of the Development sha’l be made for the balance of the
Assoclaticn’s fiscal year in wrtich such Assessment is made and
shall become due and payable ccmmencing on any date fixed by the
Association. The annual Assessment for each year after the fires=
assessment year shall be due a=d payable on the first day of each
fiscal year of the Association. Annual Assessments shall be due
and pavaple in full as of the zbove date, except that the
Assoclatlen may from time to tfizme by resolution authorize the
payment ©f such Assessments in installments.

(1) The Board shall keep proper books and
recorcs of the levy and czllection of each annual and
special Assessment, inclucing a roster setting forth the
identification of each ané every Lot and each Assessment



applicable thereto, which books and records shall be
Kept by the Association and shall be available for the
inspection and copying by each Owner {or duly authorized
representative of any Owner) at all reasonable times
during regular business hours of the Association. The
Board shall cause written notice of all Assessments
levied by the Association upon the Lots and upon the
Owners to be mailed or delivered to the Owners or their
designated representatives as promptly as practicable
and in any event not less than thirty (30) days prior to
the due date of such Assessment or any installment
therecf. 1In the event such notice is mailed or
delivered less than thirty (30) days prior to the due
date of the Assessment to which such notice pertains,
payment o©of such Assessment shall not be deemed past due
for any purpose if paid by the Owner within thirty {(30)
days after the date of acrual mailing or delivery of
such notice.

(11) The Association shall promptly furnish to
any Owner or any mortgagee of any Owner upon request a
certificate in writing signed by an officer of the
Agsoclatiocon, setting forth the extent to which
Assessments have been levied and paid with respect to
suchi reguesting Owner’s or mortgagee’s Lot. As to any
person relying thereon, such certificate shall be
conclusive evidence of pavment of any Assessment therein
stated to have besen paid.

(111) The Associaticn shall notify any mortgagee
from which it has received a reguest for notice of any
default in the performance by any owner of any
obligation under the By-laws or this Declaration which
1s not cured within sixty (60) dayd.

H. Non-vayment of Assessments; Remedies of Asgeccgiation.

(1) If any Assessment is not paid on the date
-when due, then such Assessment shall be deemed
delinquent and shall, tcgether with any interest thereon
and any cost of collecticn thereof, including attorneys’
fees, become a continuing lien on the Lot against which
such Assessment was made, and such lien shall be binding
upon and enforceable as a versonal liability of the
Owner of such Lot as of the date of levy of such
Assessment, and shall ke enforceable againsgt the
interest of such Owner and zll future successors and
assignees of such Owner in such Lot, and shall be
collected in the same mannar as the Assessments
described in paragraph ii Zereof; provided, however,
that such lien shall be surtordinate to any mortgage on
such Lot recorded prior tc the date on which such
Asgsessment becomes due.



(11) If any Assessment upon any Lot is not paid
within thirty (30) days after the due date, such
Assessment and all costs of collection thereof,
including attorneys’ fees, shall bear interest from the
date of delinguency until paid at an annual rate which
is twe times the rate in effect for ninety-day U.s.
Treasury Bills at the time such Assegsment is due, but
in no event greater than the maximum rate allowable
under any applicable usury laws, and the Association may
bring an action in any court having jurisdiction against
the delingquent Owner to enforce payment of the same
and/or to foreclose the lien against said Owner’s Lot,
and there shall be added to the amount of such
Assessment all costs of such action, including the
Agsociation’s attorneys fees, and in the avent a
judgment is obtained, such judgment shall include such
interest, costs, and attorneys’ fees.

I. Adjustments. In the event that the amounts actually
expended by the Association for Common Expenses in any fiscal year
exceed the amounts budgeted and assessed for Common Expenses for
that fiscal year, the amount of such deficit shall be carrisd over
and become an additional basis for ZAssessments for the follcwing
fiscal year. Such deficit may be rescouped either by inclusicn in
the budget for annual Assessments or by the making of one or more
special Assessments for such purpose, at the option of the
Assoclation. In the event that the amounts budgeted and assessed
for Common Expenses in any fiscal yesr excead the amount actually
expended by the Association for Common Expenses for that fisecal
year, a Pro-rata Share of such excess shall be a credit agains
the Assesswment (s) due from each Owner for the next fiscai vear{s) .

&, Effect of Becoming an Ownezr. The Owners of any Lcc
subject to these Restrictions, by acceptance of a deed cenveying
title thereto, or the execution of z contract for the DuUrcnzase
thereof, whether from Developer or a subsequent Owner of such Lot,
shall accept such deed and execute such contract subject To =zach
and every restriction and agreement herein contained. By
acceptance of such deed or execution of such contract, the —aw
Cwner acknowledges the rights and powers of Developer with raspect
to these Restrictions and also for tzemselves, their heirs,
personal representatives, successocrs and assigns. Such Cwners
covenant and agree and consent o and with Developer and <2 an
with the Owners and subsequent owners of each of the Lotrs af<acted
by these Restrictions to keep, chserwve, comply with and cerizarn
such Resgtrictions and agreements.

7. Control of the Lakes and Ccomon Areas,

A. Contxol by the Board. The 3oard shall regulars =—=z=
Lakes and Commeon Areas and shall previde for the malintensnc

thereof in such a manner so as to preserve and enhance wvali-
to maintain a harmonicus relaticnshic among structures im =

and
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vicinity therecf and the natural or other vegetation and
topeography ©f the Lakes and Common Areas.

B. Condifions. No improvements, excavation, changes in
grade or other work shall be done upon the Lakes or Common Areas
by any Owner, noxr shall the Lakes or Common Areas be changed by
any Owner from its natural or improved existing state, without the
prior written approval of the Board.

8. Restricticons, Covenants and Requlations.

A. Restrictions on Use. The following covenants and
restrictions on the use and enjoyment of the Lots, the Lakes, and
the Common Areas shall be in addition to any other covenantg or
restrictions contained herein or in the Plats and all such
covenants and restrictions are for the mutual benefit and
protection of the present and future Owners and shall run with the
land and inure to the benefit of and be enforceable by any Owner,
or by the Associaticon. Present or future Owners or the
Association shall be entitled to injunctive relief against any
violation or attempted violation of any of such covenants and
restrictions, and shall, in addition, be entitled to damages for
any injuries oxr losses resulting from any violations thereof, but
thiere shall be no right of reversion or forfeiture resulting from
such violaticon. These covenants and restrictions are as follows:

(a) No one other than Owners who are Members in
good standing with the Association, or such an Owner'’s
occupant, tenants, guests or invitees, may use the ILakes
or the Common Areas.

(b}  No nuisance shall be permitted to exist on any
Lot and no waste shall be committed on any Lot which
shall or might damage or cause injury to the Lakes or
the Common Areas.

(¢} All Owners and members of their families,
their guests, or invitees, and all occupants of any Lot
or the Properties or other persons entitled to use the
same and to use and enjoy the Lakes and the Common
Areas, shall observe and ke governed by such rules and
regulations as may from time to time be promulgated and
issued by the Board governing the operation, use and
enjoyment of the Lakes and the Common Areas.

(d) No Owner shall ke allowed to plant trees,
landscape or do any gardening in any part of the Lakes

or the Common Areas, except with express permission from
the Board.

() The Lakes and the Common Areas shall be used
and enjoyed cnly for the purposes for which Chey are
designed and intended, and shall be used subject to the
rules and regulations from time to time adopted by the
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Board. Without limiting the generality of the
foregoing, the Lakes are and will be an integral part of
the storm water drainage system serving the Development,
and are intended to be used for such purpose and
primarily as a visual and aesthetic amenity and not as a
recreaticnal amenity. Accordingly, no use shall be made
cf the Lakes which in any way interferes with their
proper functioning as part of such storm water drainage
system. No boating, swimming, diving, skiing, ice
skating or other recreational activity shall be
permitted in or on the Lakes. No sewage, garbage,
refuse, or other solid, liguid, gaseous or other
materials or items (other than storm and surface water
drainage) shall be put into the Lakes, except the
Association may take steps to clear and purify the
waters thereof by the addition of chemicals or other
substances commonly used for such purposaes or by
providing therein structures and equipment tc aerate the
same. Fishing from the shoreline area of the Lakes by
an Owner, hls coccupants, his invited guests and family,
shall be permitted subject to rules determined y the
Associlation and obeyance and compliance with all
applicable fishing and game laws, ordinances, rules and
requlations. No Owner or other person shall take or
remove any water from or out of the Lakes, or utilize
the water contained theresin for any purposes, including,
without limitation, connection with any sprinkler or
irrigaticn systems. No piers, docks, retaining walls,
rafts or other improvements shall be built, constructed
or located on any Lot or on the Properties, except by
Developer and/or the Associaticn, which extend into, or
to within twenty-five (25} feet from the shoreline of
the Lakes.

B. Nop-applicability to Association. Notwithstanding
anything to the contrary contained hersin, the covenants and
restrictions set forth in subparagraph A of this paragraph 8 shall
not apply to or be binding upon the Association in ite managenernt,
administration, operation, maintenance, repalr, replacement zad
upkeep of the Lakes and Common Areas to the extent the application
thereof could or might hinder, delay or otherwise adversely aZfect
the Assoclation in the performance of its duties, obligations and
responsibilities as to the Lakes and Common Areas.

9. DBPuratien. The foregoing covenants, conditions and
restrictions are to run with the land and shall be binding cn all
parties and all persons claiming under them for a period
commencing on the date this Declaration is recorded and expiring
December 31, 2017, at which time said covenants, conditions a=d
restrictions shall be automatically extended for successive
periods of ten (10) years. Changes or amendments in these
covenants, conditions and restrictions may be made by Owners -in
accordance with paragraph 10 hereof.

13-



10. Amendment of Declaraticn.

A. Generally. Except as otherwise provided in this
Declaration, amendments to this Declaration shall be proposead and
adeopted 1n the fecllowing manner:

(1} Notice. Notice of the subject matter of any
proposed amendment shall be included in the notice of

the meeting at which the proposed amendment is to be
consildered.

(11) Resolution. A resolution to adopt a prmpcséi
amendment may be proposed by the Board of Directors or

Owners having in the aggregate at least a majority of
the votes of all Owners.

(1ii) Meeting. The resolution concerning a
proposed amendment must be adopted by the designated
vote at z meeting duly called and held in accordance
with the provisions of the By-Laws of the Association.

(1v) Adoption. Any proposed amendment to this
Declaration must be approved by a vote of not less tkan
seventy-zive percent (75%) in the aggregate of the voces
of all Cwners; provided, however, that during the
Development Periocd, any amendment to this Declaration
shall reguire the prior written approval of Developer.
In the event any Lot is subject to a first mortgage, ===
mortgages thereunder shall be notified of the meeting
and the zroposed amendment in the same manner as an
Owner 1Z the mortgagee has given prior written notice ==
its mortcage interest to the Association.

(v} Special Amendments. No amendment to this
Declaracion shall be adopted which changes the
applicable share of an Owner’s liability for
assessments, or the method of determining the same,
without, iIn each and any of such circumstances, the
|nanimous approval of all Owners and all mortgagees

whose morzgage interests have been made known to the
Associlaticn.

(vi) Recording. Each amendment tgo this
Declarztion shall be executed by the President and
Secretzry of the Association and shall be recorded :i-

the offZz2 of the Recorder of Hamilton County, Indiazs.

and sucZ zmendment shall not become effective until ==
recorcec.

B. Amesncments by Developer Alone. Notwithstanding —=z=
foregoing or =zzything elsewhere contained herein, the Devel_-zer
shall have arZ hereby reserves the right and power acting =lzze,

and without =tI=2 consent or approval of any other of the Cw—e>3,
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the Assoclation, the Board of Directors, any mortgagees or any
other person, except as provided below, to amend or supplement
this Declaraticn at any time and from time to time if such
amendment or supplement is made (a}) to comply with requirements of
the Federal National Mortgage Association, the Government Natiocnal
Mortgage Association, the Federal Home Loan Mortgage Corporation,
the Department of Housing and Urban Development, or any other
governmental agency or any other public, guasi-public or private
entity which performs {or may in the future perform) functions
similar to those currently performed by such entities, (b) to
induce any of such agencies or entities to make, purchase, sell,
insure or guarantee first mortgages covering Lots, (¢} to bring
this Declaration into compliance with any statutory requiremernts,
(d) to comply with or satisfy the requirements of any insurance
underwriters, I1nsurance rating bureaus or organizations which
perform {or may in the future perform) functions similar to those
performed by such agencies or entities, (e) to annex additionszl
real estate to the Development, or (£} to correct clerical or
typographical errors in this Declaration or any Exhibit herete or
any supplement or amendment thereto. In furtherance of the
foregoing, a power ccupled with an interest is hereby reserved by,
and granted by each Owner to the Developer to vote in favor of,
make, Or consent to any amendments described in this subparagrzph
B on behalf of each Owner as proxy or attorney-in-fact, as the
case may be. Each deed, mortgage, trust deed, other evidence =f
obligation, or other instrument affecting a Lot and the acceptznce
therecf shall be deemed to be a grant and acknowledgment of, and a
consent to the reservation of, the power to the Developer to vote
in favor of, make, execute and record any such amendments. Tha
right of the Developer to act pursuant to rights reserved or
granted under this subparagraph B shall terminate upon the
completion of the Development Period.

1i. HUD/VA Approval. During the Development Period, the
following actions will reguire the prior approval of the
Department of Housing and Urban Development or the Department of
Veterans Affairs: Annexation of additional propertlies, dedication
of Common Area, and amendment of this Declaratien.

12. Severability. Every one of the Restrictions is nerercy
declared to be independent of, and severable ftrom, the rest of zhe
Restrictions and of and from every other one of the Restricticrng,
and of and from every combination of the Restrictions. Therefcre,
1f any of the Restrictions shall be held to be invalid or to bs
unenrorceable, or to lack the quality of running with the land,
that holding shall be without effect upon the validity,
enforceability or "rumning" quality of any cther one of the
Restrictions.




if any of the Restrictions shall be held to ke invalid or to bLe
unenforceable, or to lack the quality of running with the lang,
that holding shall be without effect upon the validity,
enforceability or "running" quality of any other one of the
Restrictions.

IN WITNESS WHEREQF, the Develcoper has caused this Declaration
of Covenants, Conditions and Restrictions for Brookston Place o
be executed as gf the date written above.

C.P. MORGAN COMMUNITIES, 1L.P.

By: C.P. Morgan Investment Co., Inc.,
General Partner

N S A Y/A

Mark W. Boyce, Vice Présideént

STATE OF INDIANA )
) S5
COUNTY OF HAMILTON )

Before me, a Notary Public in and for said County and State,
personally appeared Mark W. Boyce, the Vice President of C.P. Morgan
Investment Co., Inc., the general partner of C.P. Morgan
Communities, L.>?., who acknowledged the execution of the foregeing
Declaration of Covenants, Conditions and Restrictions for Brookston
Place on behalf of such developer, and who, having been duly sworn,
stated that the representations therein contained are true.

Witness my hand and Notarial Seal thisg [27) day <f May, 19987.

( ) NOsgry Pubiic

My County ©of Residence is:

This Instrument was prepared by Lewis E. Willis, Jr., Attorney =t
Law.

’ hr.:- ;i = L.
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Bmoé’ﬁffla Place

EXBEIBIT "AN

part of the East Half of the Northwest Quarter and part of the West
nalf of the Northeast Quarter of Section 10, Township 17 North,
Range 5 East of the Seccond Principal Meridian in Hamilton County,
Tndizna, more particularly described as follows:

Beginning at the Northwest corner of Lot 1 in Lake View Addition,
rhe plat of which is recorded in Deed Record 130, page 612 as
Instrument %4514 in the Office of the Recorder of Hamilton County,
Tndiana, which said beginning point lies North 00 degrees 32
minutes 16 gecends East {astronomic bearing) along the West line of
rhe East Half of the said Northwest Quarter 150.00 feet from tine
2outhwest corner thereof:; thence North 89 degrees 26 minutes 51
seconds Bast along the North line of said Lake View Addition $35.96
feet (937.20 feet-deed) to a point which lies 400.00 feet Westexly
along the North line of said Lake View Addition Irom a point on the
Rast line of said Northwest Quarter which lies North 00 degrees 31
minutes 23 seconds Rast along said East line 150.00 feet from the
Southeast corner thereof; thence North 00 degzees 31 minutes 23
ceconds East parallel with the East line of said Northwest Quarter
376.70 feet; thence North 89 degrees 26 minutes 51 seconds East
parallel with the South line of the said Noxthwest Quarter 400.00

' feet to the said Bast line; thence North 00 degrees 31 minutes 23

seconds East £92.28 feet (852.38 feet-deed) to a point which lies
South 00 degrees 31 minutes 23 seconds West along said East line
12584.00 feet from the Northeast corner of the said Northwest
CQuarter; thence North 33 degreses 40 minutes 28 seconds East (along
a2 line runmning inm the general Northeasterly direction of BroOks
cschool Read and lyirg Easterly thereof, and if exteaded, would
intersect the North line of the said Northeast Quarter Section at
a point North 89 degrees 17 minutes 04 seconds East 831.00 feet
from the Northwest corner of the said Northeast Quarter Section)
£33.22 feet to the Scutheast corner of a 3.10Q0 acre tract of land
conveyed to Mansur Development Corp. per Warranty Deed recorded as
Tnstrument #8825060 in the said Recorder’s Office; thence North 88
degrees 03 mimutes 36 seconds West along the Sourherly line of said
iMansur® tract @nd its extension thereof 1682.04 feet to tlhe West
1ine of the EBast Half of the said Northwest Quarter Section; thence
South 00 degrees 32 minutes 16 seconds West along the said West

1ine 1815.80 feet to the point of beginning, containing 53.341
acres, mMore or less.

Together with a nonexclusive Ilngresg-egress casement OovVer and
acrogs lot 5 in Lake-View Addition, as per plat thereof, recorded

in Deed Record 130, page 612, in the Cffice of the Recorder of
Hamilton County, Indiana.
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